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Introduction

1 PhD Professor of the Law School at Universidade de Brasília - UnB. Leader of the Group “Law Research, Innovation and Technology” (DIREITOTEC
/ UNB). Lawyer. Author of 11 Law books and another 26 academic articles.
2 The Co-Founder and Chief Operating Of cer of Modria (which stands for Modular Online Dispute Resolution Implementation Assistance), an ODR
provider in Silicon Valley. Colin served as the rst Director of Online Dispute Resolution at eBay/PayPal from 2003 to 2011. He is the author of Online
Dispute Resolution for Business (Jossey-Bass, 2003) and the co-author, with Amy J. Schmitz, of The New Handshake: Online Dispute Resolution and
the Future of Consumer Protection (American Bar Association, 2017).
3 Has a Master Degree in Law by Universidade de Brasília - UnB. Legal Mediator in the Special Civil Court of the Regional Court of Brasília-DC and
Territories.
4 Law student at Universidade de Brasília.
5 Created by Constitutional Amendment n. 45/2004, one of the most signi cant reforms in the Constitution of 1988, the National Justice Council- CNJis responsible for the management and strategic planning of the Judiciary, as well as its supervision. Its role is strictly administrative and it endeavors to
perfect institutions and transparency regarding court management and decisions. (Zampier, D. (2014). Reforma constitucional que criou CNJ completa
10 anos. [online] Available at: http://www.cnj.jus.br/2rdh [Accessed 19 Dec. 2016].)
6 One of CNJ’s duties is the production of the Brie ng “Justice in Numbers”, which is basically an annual statistical analysis of the Judiciary´s activities.
This analysis is public and is sent to the Congress so that the measures may then be taken to better develop the legal system. Available at: http://
www.cnj.jus.br/programas-e-acoes/pj-justica-em-numeros. (Conselho Nacional de Justiça, (2005). RESOLUÇAO No. 4, DE 16 DE AGOSTO DE 2005.
Brasília.) [Accessed 19 Dec. 2016]
7 Approximately 25 million claims are led every year in Brazilian courts; together with other 74 million pending cases in the court system, resulting in
almost 100 million lawsuits pending judgment in 2016. Adding to this massive backlog is the slow processing of cases by the courts. On average, before
reaching an appellate court, trial courts take an average of eleven years to render decisions. Expenses related to the maintenance and expansion of this
legal apparatus, in 2015, were estimated in R$ 79.2 billion, a per capita expense of R$ 387.56 per year. Data further indicates that during the last six
years this cost has increased signi cantly. In addition to paying taxes to help nance the court apparatus, litigants must also pay additional fees if they
want to see their case through. Costs to litigants reached R$ 9.2 billion in court fees in a single year. (In: Justiça em Números. (2016). 1st ed. [ebook]
Brasília: CNJ, p.33. Acess: http://www.cnj.jus.br/ les/conteudo/arquivo/2016/10/b8f46be3dbbff344931a933579915488.pdf ).
8 MARINONI, Luiz Guilherme e BECKER, L. A. In uência das relações pessoais sobre a advocacia e o processo civil brasileiro. In: BECKER, L.A.
(org.). Qual é o jogo do processo? Porto Alegre: Sérgio Antônio Fabris Editor, 2012, p. 451.
9 Despite legal provisions authorizing resolution of complaints by Arbitration- e.g., Lei 9307/1996, in practice these alternative forms of con ict
resolution have not seen signi cant use.
10 Adversarial forms of con ict resolution – litigation – are predominant to other forms that prefer the common good and long term relationships. The
paradigm of competition as the prime solution to social relations has prevailed; however, in its place was offered a new paradigm of cooperation based
on game theory and in other conceptions, such as the Nash equilibrium or the prisoners’ dilemma. (Manual de Mediação Judicial. (2015). 5th ed. [ebook]
Brasília: Conselho Nacional de Justiça, pp.55-64.)

This effort toward the creation of a more ef cient legal system without encroaching on individual rights, has not yet achieved its nal objective. It is
important to strengthen the measures already underway; and it is also clear now that new ideas are also necessary to fully attain the improvements
required.
One such new idea is technology. Improvements in technology and communication networks have had a major impact on many areas of society.
A period has started in which disruptive innovations can be applied to the practice of law.13. The eld of Online Dispute Resolution, focuses on the
question of how technology can be used to help individuals nd fast and fair resolutions to their disputes14.
The 46th paragraph of the aforementioned Law of Mediation (Lei 13,140/2015) authorized private mediators and companies to utilize ODR both in
judicial and extrajudicial channels. This reform aimed at enabling the private sector to contribute to the overcoming of the challenges related to the
access to justice in Brazil.
These initiatives have been successful in promoting the development of ODR in the country. Now, e-mediation and e-negotiation are important
con ict resolution tools in Brazil. With the use of ODR, disputes may be resolved both more quickly and cost-effectively than resolutions through the
courts. These techniques are now described within the judiciary as constructive processes15. It is now the of cial policy of the Brazilian judiciary to
promote online mechanisms for con ict resolution, and this development offers the opportunity of a true transformation of the litigation culture that
has so long dominated the Brazilian legal system.
In this article, we intend to analyze the Brazilian con ict resolution system and the initiatives aligning it to global trends promoting ODR. To achieve
that, the article is divided into three parts. Part I is dedicated to the global development of ODR. Part II focuses on initiatives in progress around
e-mediation and e-negotiation in the Brazilian legal system. To conclude, Part III details the challenges that Brazil faces moving forward in the use of
Internet and information technology to expand access to justice.

Part I: The Global Trend Toward ODR

11 The Lei 13,129/2015 modi es the letter of the articles 1st, 2nd, 4th, 13th, 19th, 23rd, 30th, 32nd, 33rd, 35th and 39th of the Lei 9,307/1996, thus
modifying and enhancing arbitration in Brazil. The main reforms consist of permitting public administration to make use of this mechanism as well as it:
a) allows the parties to choose their judges; b) interrupts prescription terms whenever arbitration is instituted; c) concedes precautionary and urgency
decisions within the use of arbitration; d) originates the arbitral letter (document); and the arbitral decision. All in all, all of those mechanisms represent
the development and growth of arbitration in Brazil. [translated from Portuguese] (Presidência da República, (2015). Lei nº 13.129. Brasília.)
12 As assessed in the rst elaborative preview of the New Civil Process Code “The preview stipulation of mediation and arbitration, conceived in the
144th and 153rd articles endeavours answering these con ict resolution mechanisms and all its promising perspectives” SENADO FEDERAL, (2012).
COMISSÃO ESPECIAL DESTINADA A PROFERIR PARECER AO PROJETO DE LEI NO 6.025, DE 2005, AO PROJETO DE LEI NO 8.046, DE
2010, AMBOS DO SENADO FEDERAL, E OUTROS, QUE TRATAM DO “CÓDIGO DE PROCESSO CIVIL” (REVOGAM A LEI No. 5.869, DE 1973).
PROJETOS DE LEI Nos. 6.025, DE 2005, E 8.046, DE 2010. [translated from Portuguese][online] p.24. Available at: http://s.conjur.com.br/dl/relatoriocpc-sergio-barradas.pdf [Accessed 19 Dec. 2016].)
13 “ […] The development of technology, the diffusion of the Internet and the enhancement of recording and transmission devices are indispensable
options and operationalize hearings- thus enabling them to be more dynamic and original, shortening distances.” [translated from Portuguese]
(OLIVEIRA, V. (2016). O juiz e o novo código de processo civil. 1st ed. Curitiba: CRV, p.148.)
14 “ODR is the application of information and communications technology to the practice of dispute resolution.” (Rule, C. (2015). Technology and the
Future of Dispute Resolution. Dispute Resolution Magazine, 1(1), p.2.)
15 (Manual de Mediação Judicial. (2015). 5th ed. [ebook] Brasília: Conselho Nacional de Justiça, p.56. Deutsch, M. (1973). The resolution of conflict.
1st ed. New Haven: Yale University Press.)
16 “Much of ODR’s early development was based in the US for several reasons: (a) the early development of US-based internet, for defense and
research projects; (b) the deeply-set roots and early adoption of ADR processes in the US; (c) the competitive and innovative nature of the US ADR
market; (d) the high-quality ICT infrastructure; (e) the tech savvy, increasingly wired population; and (f) US corporate culture, demanding instant
accessibility of people and information.” (Pearlstein, A., Hanson, B. and Ebner, N. (2013). ODR in North America. Online Dispute Resolution Theory and
Practice, p.19.)
17 “ODR has been available since 1996. Its development can be de ned as passing through three broad stages: a “hobbyist” phase where individual
enthusiasts started work on ODR, often without formal backing; an “experimental” phase where foundations and international bodies funded academics
and non-pro t organisations to run pilot programs; an “entrepreneurial” phase where a number of for-pro t organisations launched private ODR sites.”
(Conley Tyler, M. (2004). 115 and Counting: The State of ODR 2004. Proceedings of the Third Annual Forum on Online Dispute Resolution, University of
Melbourne, p.2.).

18 (2013). Modria raises $5M to make resolve customer complaints in the cloud. [online] Reuters.com. Available at: https://www.reuters.com/article/
idUS279454625820130708 [Accessed 17 June 2018].
19 “As of July 2004, at least 115 ODR services had been launched worldwide, settling more than 1.5 million disputes. ODR services offer examples of
using technology to resolve everything from eBay disputes to commercial litigation; from family disputes to the Sri Lankan peace process. There are now
ODR services in all regions.” (Conley Tyler, M. (2004). 115 and Counting: The State of ODR 2004. Proceedings of the Third Annual Forum on Online
Dispute Resolution, University of Melbourne, p.1.)
20 (Conley Tyler, M. (2004). 115 and Counting: The State of ODR 2004. Proceedings of the Third Annual Forum on Online Dispute Resolution,
University of Melbourne, p.2.).
21 Ross, G. and Poblet, M. (2013). ODR in Europe.
22 European Parliament and The European Union Council, (2008). DIRECTIVA 2008/52/CE DO PARLAMENTO EUROPEU E DO CONSELHO –
May 21st, 2008 relates certain aspects of the civil and commercial mediation. Estrasburgo: Jornal O cial da União Europeia.
23 “13. The mediation provided for in this Directive should be a voluntary process in the sense that the parties are themselves in charge of the process
and may organise it as they wish and terminate it at any time. However, it should be possible under national law for the courts to set time-limits for
a mediation process. Moreover, the courts should be able to draw the parties’ attention to the possibility of mediation whenever this is appropriate.”
(European Parliament and The European Union Council, (2008). DIRECTIVA 2008/52/CE DO PARLAMENTO EUROPEU E DO CONSELHO)
24 Rule, Colin and Schmitz, Amy. The New Handshake: Online Dispute Resolution and the Future of Consumer Protection, American Bar Association
Press, 2017. Page 18.
25 Rule, Colin. “Technology and the Future of Dispute Resolution,” in Dispute Resolution Magazine, a publication of the American Bar Association,
Winter 2015.
26 Katsh, E. and Rule, C. (2015). What we know and need to know about Online Dispute Resolution. South Carolina Review, 67(329), pp.5-6.

Part II: The Growth of ODR in Brazil: e-negotiation and e-mediation

It is easier to stop a con ict from escalating destructively if the struggle has not persisted for a long time
and not escalated greatly. This underlies the high interest among con ict resolution practitioners in the
potential of early warning and preventive diplomacy.27

27 Kriesberg, L. and W. Dayton, (2011). Constructive Con icts: From Escalation to Resolution. (4), p. 198.
28 C. (2002). Introduction to Online Dispute Resolution for Business. [online] Mediate.com. Available at: http://www.mediate.com/articles/rule2.cfm
[Accessed 30 Dec. 2016].
29 Brazilian Law, originated from the Continental-Germanic stream, promote the letter of the Law to an uppermost source of Rights; therefrom one can
observe a will of change by the political power.
30 Con ict spires is the name of the social effect- so described by experts in the matter- in which the parties reactions escalate and interpose- thus
generating so an intense and damaged con ict as the original issue. Therefore the means of a con ict are as much important as the con ict itself
(Manual de Mediação Judicial. (2015). 5th ed. [ebook] Brasilia: Conselho Nacional de Justiça, p.48)
31 Despite its limitations due to legal and security issues, ADR offers a greater range of con ict solutions mechanisms than the traditional path, from
the perspective of the procedure (Mediation, Arbitration, Conciliation) to the perspective of the third party to assist the parties.
32 The distance between Manaus, Brazilian Northern economic pole, and Porto Alegre, the Southern capital is 3,133km – that is approximately the
distance between Barcelona and Moscow plus 100km; or between Washington D.C. and Phoenix, Arizona.
33 Colin Rule Discusses the Intersection between ADR and Online Dispute Resolution (ODR). (2012). Jams Dispute Resolution Alert, pp. 4-5.
34 Direito Tec is a research and development group from the Law Faculty of the Universidade of Brasilia based in Brasilia (DF). The group focused
on the study of innovation in Law, speci cally regarding new technologies (LegalTech) in order to provide Brazilian students with that knowledge and
stimulate the development of ODR and even more.

II. 1. E-negotiation

.

35 (Reclame Aqui 2016). [online] Available at: https://www.reclameaqui.com.br/institucional// [Acessed 17 Jun. 2016]).
36 Every day more than 600,000 people search for companies’ reputation before purchasing, hiring, or contracting.” (Reclame Aqui 2016). [online]
Available at: http://www.reclameaqui.com.br/ [Acessed 30 Dec. 2016]).
37 Complain Here” (Reclame Aqui. (2016). [online] Available at: www.reclameaqui.com.br/ [Acessed 30 Dec. 2016]).
38 ”No Process” Semprocesso.com.br. (2016). Sem Processo. [online] Available at: http://www.semprocesso.com.br/ [Acessed 30 Dec. 2016].
39 Art. 784th . The followings are considered extrajudicial titles: IV – the instrument of transaction demanded by the Parquet, the Public Attorney’s
Association, The Public Advocacy, the transactioneers attorneys or by any Court registered conciliator or mediator.” (Presidência da República, (2015).
Código de Processo Civil, Subche a para Assuntos Jurídicos.)
40 The executive title is “immediate source of right – independent of any sanctioning rule or consequent legal effects. The abstract ef ciency designed
to the title explains its role in execution; thus presenting a hasteful instrument able to accomplish execution regardless of any demonstration of existence
of the credit” (LIEBMAN, E. (2001). Processo de execução. 1st ed. São Paulo: Bestbook, p.39.).
41 Draluzia.com. (2017). Dra Luzia. [online] Available at: http://draluzia.com/ [Acessed 11 Jan. 2017].
42 The E-conciliar platform intends to use ODR as a model of a “collaborative auction” in which the parties, by means of con dential bids, favors an
agreement generated by a virtual mechanism which identi es the fairest value according to the parties’ bids. That is, the platform is redeemed as a forth
party, directly interfering in their negotiation with its system. E-Conciliar (2016). Resolução de Con itos. [online] Avaiable at: http://www.econciliar.com.br/
[Accessed 30 Dec. 2016].

II.2. E-mediation

43 Art. 515, III, NCPC. (Presidência da República, (2015). LEI No. 13.105, DE 16 DE MARÇO DE 2015. Brasília: Subche a para Assuntos Jurídicos.)
44 In this perspective, negotiation is looks forward to strengthen the relations buyer-seller. One may say that “If customers do not trust a particular site
or service then most likely over time they will scale back their use. Also, they will probably share their negative experience with others, many of whom
will have little no direct experience with the site.” (Rule, C. and Friedberg, L. (2005). The appropriate role of dispute resolution in building trust online.
Arti cial Intelligence and Law, 13(2), p.196.)
45 Dra. Luzia. [online] Available at: http://www.draluzia.com/ [Acessed 11 Jan. 2017].
46 Milanez, G. (2016). Vamos Conciliar. [online] Vamosconciliar.com. Available at: http://www.vamosconciliar.com/ [Acessed 30 Dec. 2016].
47 Juspro.com.br. (2016). JUSPRO – Justiça sem processo. [online] Available at: http://www.juspro.com.br/ [Acessed 30 Dec. 2016].
48 Juster. (2016). Resolução de Con itos. [online] Available at: htpp://juster.com.br/ [Acessed 30. Dec. 2016].
49 The mediator has no power to issue a decision or impose an outcome on disputing parties. In other words, decision-making authority rests with the
parties over both process and substantive issues.” (A. Haloush, H. and H. Malkawi, B. (2008). Internet Characteristics and Online Alternative Dispute
Resolution. Harvard Negotiation Law Review, 13(327), p. 336.)
50 See note 47.
51 Ebner, N. (2012). e-Mediation. Online Dispute Resolution: Theory and Practice, p. 17.
52 Con dentiality may be relativized if the parts consent to disclosing information of their processes for future use, as established in article 30 of law
13,140/2015.
53 Ideal to the common good and to the establishment of long-term relationships. The cooperation as understood based on the game theory and in
other conceptions such as Nash equilibrium or the prisoners dilemma in uence this way of understanding and dealing with human relationships which
may embrace con ict resolution in Brazil. (Manual de Mediação Judicial. (2015) 5th edition [ebook] Brasilia: Consellho Nacional de Justiça, pp. 55-64)

III. ODR Challenges faced in Brazil
The promulgation of a new law is not suf cient, in and of itself, to generate the changes in society and commerce. Adequate
conditions are necessary if the law is to produce its intended effects61. Thus, although meaningful and an important milestone in
the expansion of con ict resolution in Brazil, the legislative reforms produced during 2015 will only be effective in promoting ODR if
several obstacles are simultaneously overcome. A few of them are described below:
a) Brazilian culture

54 Art. 22, Law 13.140/2015. The contractual forecast of mediation must have at least: I – minimum and maximum time for the rst mediation meeting
from the date of the invitation received; II – place of the rst meeting of mediation; III – criteria of choosing the mediator or the team of mediation; IV –
penalty in case of unattendance from the invited party for the rst meeting.
55 Art. 21st, Law of Meditation. “The extrajudicial mediation procedure invitation may be presented by any means of communication and must present
the negotiation scope, the day and placement of the rst meeting. Detached paragraph. The invitation is to be considered dismissed if unanswered in the
term of 30 days counting on the day of its receiving”.
56 Article 22nd §2nd, IV, Law of Mediation “The rst meeting unattended provides the party with 50% of the costs and attorney’s fees if the party is to
win the case in posterior arbitral or judicial procedure – insofar as it involves the scope of the mediation to which it was invited.
57 Art. 2nd, Law of Mediation is to be guided by the following principles: I - the mediator’s impartiality; II – isonomy between the parties; III – orality; IV –
informality; V – autonomous will of the parties; VI – guidance towards consensus; VII – con dentiality; VIII – good-faith.
58 The ever quicker and thoroughly scattered insertion of technology in various activities around the globe is already real. ODR is not different – if we
observe Asia, Oceania, America and Europe we may nd several initiatives in the most embodiment stages. The world, indeed, drifts along the path of
making its con icts resolution praxis something hastier, more intelligent and technological.
59 “A technology-empowered consumer in Brazil can purchase an item from a seller in France to a market in China”. (Rule, C. (2016). Technology and
the Future of Dispute Resolution. Dispute Resolution Magazine, 21(2), p.4.)
60 Ebner, N. (2012), e-Mediation. Online Dispute Resolution Theory and Practice.
61 “A rule to be considered socially ef cient whenever it nds adequate conditions in reality to produce effects” (Translated from Portuguese). Ferraz
Jr., T. (1994). A validade das normas jurídicas. Complexidade, Direito e Sociedade. [online] 15 (28), p. 86. Available at: https://periodicos.ufsc.br/index.
php/sequencia/article/view/15875/14364 [Acessed 5 Jan. 2017]).”
62 Presidência da República, (1995). LEI No. 9.099, DE 26 DE SETEMBRO DE 1995. Brasília: Casa Civil Subche a para Assuntos Jurídicos.
63 Justiça em Números. (2016). 1st ed. [ebook] Brasília: CNJ, p.81

.

b) The education of online mediators

64 Ibid.
65 Ibid.
66 Justiça em Números. (2016). 1st ed. [ebook] Brasília. CNJ, p. 45.
67 Almeida Montingelli Zanferdini, F. and Tomaz de Oliveira, R. (2015). Online Dispute Resolution in Brazil: Are We Ready for this Cultural Turn?
Revista Paradigma, 24(1), p. 77.
68 Brazil will have a “true army” with more than 17 thousand mediators from 2015. Jota. Available http://jota.info/justica/brasil-tera-verdadeiro-exercitode-mais-de-17-mil-mediadores-a-partir-de-2015 – 29062015. Acessed in 11.jan.2017.
69 In the First Journey of Mediation of the Federal Justice Council, the line number 47 was approved. Its text interprets the “education of the
extrajudicial mediator: “The reference to the education of the extrajudicial mediator in the ninth article of the Law of Mediation makes mandatory previous
experience, vocation, the trust of the parties and capacity to mediate as well as knowledge of the principles of mediation; therefore it does not suf ce the
education in other knowledge areas which relate to the merit of the con ict only.”
70 Fernandes, W. (2015). Conciliation and Mediation Future in Brazil is promising, expert’s evaluation. Agência CNJ de Notícias. Available at: htpp://
www.cnj.jus.br/noticias/cnj/81029-futuro-da-conciliacao-e-mediacao-no-brasil-e-promissor-avalia-especialista [Acessed 5 Jan. 2017].

c) Enforceability

d) Technological challenges

Conclusion

71 Online Dispute Resolution (ODR) As a Solution to Cross Border Consumer Disputes: The Enforcement of Outcomes. (2015). McGill Journal of
Dispute Resolution, 2(1).
72 Justiça em Números. (2016). 1st edition. [ebook] Brasília: CNJ, p. 61

